BOROUGH OF HO-HO-KUS

MAYOR AND COUNCIL PUBLIC MEETING



OCTOBER 26, 2010- 8:00 P.M. (REVISION)

I           
OPEN MEETING STATEMENT - ROLL CALL
Mayor Randall opened the meeting at 8:00 PM and asked the clerk to read the opening statement.
Mayor Randall



Present

Councilman Mongelli


Present

Councilman Troast


Present

Councilman Crossley 


Present

Councilman Hamm 


Present

Councilwoman Lennon


Present

Councilman Flemming


Present

II. PLEDGE OF ALLEGIANCE
Mayor Randall led all in the pledge of Allegiance
III.

APPROVAL OF MINUTES


1. March 16, 2010 Work Session



Absent: Cn. Flemming

2. April 20, 2010 Work Session

Absent: Cn. Hamm



3. April 27, 2010 Public Meeting



Absent: Cn. Flemming

Councilman Mongelli made a motion to approve the minutes, seconded by Councilman Crossley.
IV.

COMMITTEE REPORTS

A.
FINANCE

Finance Officer's Report –Sept. 2010
B.
PUBLIC SAFETY
1.
Police Report – Sept 2010
2.
Court Report – Sept 2010
C.
PUBLIC WORKS & PROPERTIES
1. 
Supt. of Public Works – Sept 2010
2.
Construction Office Report – Sept 2010

D.
WATER
1.  Water Supt. Report – Sept 2010
2.  Water Registrar's Report- Sept 2010

E.
FIRE

 1.
Fire Dept. Report – Sept 2010
 2.
Fire Prevention Bureau – Sept 2010
F.
COMMUNITY RELATIONS

1.
Library – Sept 2010
2.
Ambulance Report – Sept 2010
3.
Solid Waste Utility – Sept 2010

V.

PUBLIC DISCUSSION


Susan Riyer- 828 WSRR complained about the condition of the Roads
Donna Cioffi- 1 Powderhorn Road discussed ways to saving money with the Police Department, Energy Savings with implementing Solar Panels. Mrs. Cioffi also asked about the Borough Checklist that had to be submitted to the State. 
Stanley Kober- 919 Washington Ave asked if ATT was done with the work to be done on the Roads

VI.

CORRESPONDENCE
1. Alan A. Bornstein- Permission to post temporary signs for Holiday Shows

2. Anthony Sambogna- re- Appraisal Systems

3. Cablevision- Tariffs
4. Community Church- Permission to hang banner for Annual Bazaar
5. Nancy Garrett- Permission to use Borough Park (Across post office)
B.

Ordinances and Resolutions Other Towns: 


None

C.
Bergen County:


None


D.
League of Municipalities:
1. Federal Early Retirement Program Accepting Applications

2. Funding to Municipalities for Hepatitis Inoculation of Public Safety Responders

3. NJ Chamber of Commerce Business Conference and Expo


E.

State of New Jersey:


None
VII

INTRODUCTION OF ORDINANCES


1. Ordinance # 971- Lightning Detection Sign




WHEREAS, the Borough of Ho-Ho-Kus has installed a lightning warning system applicable to certain play fields within the Borough to warn persons as to the potential danger of lightning in the immediate vicinity of such field(s) and to provide safety precautions;


NOW, THEREFORE, based upon the public health, safety and welfare, it is hereby ordained by the Governing Body as follows:


Section 33A-1.  A lightning warning system is hereby authorized to be installed at the locations set forth in Section 33A-2. 


Section 33A-2.  The lightning warning system shall be installed and be applicable to the following locations:

Block



Lot


Address

302



1


Northfield 617 Hollywood Ave

705



6


Ho-Ho-Kus School 70 Lloyd Rd.


Section 33A-3.  Warning signs substantially in the form attached hereto and incorporated herein are authorized to be posted at appropriate places at the locations set forth in Section 33A-2.


Section 33A-4.  Pursuant to the lightning warning system, if a siren sounds and/or a strobe light is flashing, the field is closed.  No person shall remain or continue field activities when a field is closed. 


Section 33A-5.  Any person, firm or corporation who or which shall violate any provisions herein shall, after conviction thereof, be subject to a fine not to exceed $1,000 or imprisonment for a term of not more than 90 days, or both.

Section 33A-6.  Repealer
All ordinances or parts of ordinances, which are inconsistent with the provisions of this Ordinance are hereby repealed to the extent of such inconsistency.
Section 33A-7.  Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

Section 33A-8.  Effective Date 
This ordinance shall take effect after final passage and publication as required by law.

2. Ordinance # 972- COAH Development Fee

1.
Purpose

a)
In Holmdel Builder(s Association V. Holmdel Township, 121 N.J. 550 (1990), the New Jersey Supreme Court determined that mandatory development fees are authorized by the Fair Housing Act of 1985 (the Act), N.J.S.A. 52:27d-301 et seq., and the State Constitution, subject to the Council on Affordable Housing(s (COAH(s) adoption of rules. 

b)
Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide Non-Residential Development Fee Act (C. 40:55D-8.1 through 8.7), COAH is authorized to adopt and promulgate regulations necessary for the establishment, implementation, review, monitoring and enforcement of municipal affordable housing trust funds and corresponding spending plans.  Municipalities that are under the jurisdiction of the Council or court of competent jurisdiction and have a COAH-approved spending plan may retain fees collected from non-residential development
c)
This ordinance establishes standards for the collection, maintenance, and expenditure of development fees pursuant to COAH(s regulations and in accordance P.L.2008, c.46, Sections 8 and 32-38.  Fees collected pursuant to this ordinance shall be used for the sole purpose of providing low- and moderate-income housing.  This ordinance shall be interpreted within the framework of COAH(s rules on development fees, codified at N.J.A.C. 5:97-8.

2.
Basic requirements
a) This ordinance shall not be effective until approved by COAH pursuant to N.J.A.C. 5:96-5.1

b) Ho-Ho-Kus shall not spend development fees until COAH has approved a plan for spending such fees in conformance with N.J.A.C. 5:97-8.10 and N.J.A.C. 5:96-5.3.

3.
Definitions

a) The following terms, as used in this ordinance, shall have the following meanings:

i. (Affordable housing development( means a development included in the Housing Element and Fair Share Plan, and includes, but is not limited to, an inclusionary development, a municipal construction project or a 100 percent affordable development.

ii.
(COAH( or the (Council( means the New Jersey Council on Affordable Housing established under the Act which has primary jurisdiction for the administration of housing obligations in accordance with sound regional planning consideration in the State.

iii.
(Development fee( means money paid by a developer for the improvement of property as permitted in N.J.A.C. 5:97-8.3.

iv.
(Developer( means the legal or beneficial owner or owners of a lot or of any land proposed to be included in a proposed development, including the holder of an option or contract to purchase, or other person having an enforceable proprietary interest in such land.  

v.
(Equalized assessed value( means the assessed value of a property divided by the current average ratio of assessed to true value for the municipality in which the property is situated, as determined in accordance with sections 1, 5, and 6 of P.L.1973, c.123 (C.54:1-35a through C.54:1-35c).  

vi.
(Green building strategies( means those strategies that minimize the impact of development on the environment, and enhance the health, safety and well-being of residents by producing durable, low-maintenance, resource-efficient housing while making optimum use of existing infrastructure and community services.

4.
Residential Development fees


(a)
Imposed fees

i.
Within the R-1, R-2, R-3, R-4 and R-5 zoning district(s), residential developers, except for developers of the types of development specifically exempted below, shall pay a fee of one and a half percent of the equalized assessed value for residential development provided no increased density is permitted.


ii.
When an increase in residential density pursuant to N.J.S.A. 40:55D-70d(5) (known as a (d( variance) has been permitted, developers may be required to pay a development fee of six percent of the equalized assessed value for each additional unit that may be realized.  However, if the zoning on a site has changed during the two-year period preceding the filing of such a variance application, the base density for the purposes of calculating the bonus development fee shall be the highest density permitted by right during the two-year period preceding the filing of the variance application.

Example: If an approval allows four units to be constructed on a site that was zoned for two units, the fees could equal one and a half percent of the equalized assessed value on the first two units; and the specified higher percentage up to six percent of the equalized assessed value for the two additional units, provided zoning on the site has not changed during the two-year period preceding the filing of such a variance application. 

b) Eligible exactions, ineligible exactions and exemptions for residential development 

i. Affordable housing developments, developments where the developer is providing for the construction of affordable units elsewhere in the municipality, and developments where the developer has made a payment in lieu of on-site construction of affordable units shall be exempt from development fees.  

ii. Developments that have received preliminary or final site plan approval prior to the adoption of a municipal development fee ordinance shall be exempt from development fees, unless the developer seeks a substantial change in the approval.  Where a site plan approval does not apply, a zoning and/or building permit shall be synonymous with preliminary or final site plan approval for this purpose.  The fee percentage shall be vested on the date that the building permit is issued.

iii. Development fees shall be imposed and collected when an existing structure undergoes a change to a more intense use, is demolished and replaced, or is expanded, if the expansion is not otherwise exempt from the development fee requirement.  The development fee shall be calculated on the increase in the equalized assessed value of the improved structure.  

iv. Developers of one or two owner-occupied dwelling units, residential structures demolished and replaced as a result of a natural disaster, green buildings etc. shall be exempt from paying a development fee.

5.
Non-residential Development fees


(a)
Imposed fees

i. Within all zoning districts, non-residential developers, except for developers of the types of development specifically exempted, shall pay a fee equal to two and one-half (2.5) percent of the equalized assessed value of the land and improvements, for all new non-residential construction on an unimproved lot or lots.  

ii. Non-residential developers, except for developers of the types of development specifically exempted, shall also pay a fee equal to two and one-half (2.5) percent of the increase in equalized assessed value resulting from any additions to existing structures to be used for non-residential purposes. 

iii. Development fees shall be imposed and collected when an existing structure is demolished and replaced.  The development fee of two and a half percent (2.5%) shall be calculated on the difference between the equalized assessed value of the pre-existing land and improvement and the equalized assessed value of the newly improved structure, i.e. land and improvement, at the time final certificate of occupancy is issued.  If the calculation required under this section results in a negative number, the non-residential development fee shall be zero.


(b) Eligible exactions, ineligible exactions and exemptions for non-residential development

v. The non-residential portion of a mixed-use inclusionary or market rate development shall be subject to the two and a half (2.5) percent development fee, unless otherwise exempted below. 

vi. The 2.5 percent fee shall not apply to an increase in equalized assessed value resulting from alterations, change in use within existing footprint, reconstruction, renovations and repairs.

vii. Non-residential developments shall be exempt from the payment of non-residential development fees in accordance with the exemptions required pursuant to P.L.2008, c.46, as specified in the Form N-RDF (State of New Jersey Non-Residential Development Certification/Exemption( Form.  Any exemption claimed by a developer shall be substantiated by that developer.

viii. A developer of a non-residential development exempted from the non-residential development fee pursuant to P.L.2008, c.46 shall be subject to it at such time the basis for the exemption no longer applies, and shall make the payment of the non-residential development fee, in that event, within three years after that event or after the issuance of the final certificate of occupancy of the non-residential development, whichever is later.

ix. If a property which was exempted from the collection of a non-residential development fee thereafter ceases to be exempt from property taxation, the owner of the property shall remit the fees required pursuant to this section within 45 days of the termination of the property tax exemption.  Unpaid non-residential development fees under these circumstances may be enforceable by Ho-Ho-Kus as a lien against the real property of the owner.

6.
Collection procedures 

a)
Upon the granting of a preliminary, final or other applicable approval, for a development, the applicable approving authority shall direct its staff to notify the construction official responsible for the issuance of a building permit. 

b)
For non-residential developments only, the developer shall also be provided with a copy of Form N-RDF (State of New Jersey Non-Residential Development Certification/Exemption( to be completed as per the instructions provided.  The developer of a non-residential development shall complete Form N-RDF as per the instructions provided.  The construction official shall verify the information submitted by the non-residential developer as per the instructions provided in the Form N-RDF. The Tax assessor shall verify exemptions and prepare estimated and final assessments as per the instructions provided in Form N-RDF.

c)
The construction official responsible for the issuance of a building permit shall notify the local tax assessor of the issuance of the first building permit for a development which is subject to a development fee. 

d)
Within 90 days of receipt of that notice, the municipal tax assessor, based on the plans filed, shall provide an estimate of the equalized assessed value of the development.

e)
The construction official responsible for the issuance of a final certificate of occupancy notifies the local assessor of any and all requests for the scheduling of a final inspection on property which is subject to a development fee. 

f)
Within 10 business days of a request for the scheduling of a final inspection, the municipal assessor shall confirm or modify the previously estimated equalized assessed value of the improvements of the development; calculate the development fee; and thereafter notify the developer of the amount of the fee. 

g)
Should Ho-Ho-Kus fail to determine or notify the developer of the amount of the development fee within 10 business days of the request for final inspection, the developer may estimate the amount due and pay that estimated amount consistent with the dispute process set forth in subsection b. of section 37 of P.L.2008, c.46 (C.40:55D-8.6). 

h)
Fifty percent of the development fee shall be collected at the time of issuance of the building permit.  The remaining portion shall be collected at the issuance of the certificate of occupancy.  The developer shall be responsible for paying the difference between the fee calculated at building permit and that determined at issuance of certificate of occupancy.

i)
Appeal of development fees

1)
A developer may challenge residential development fees imposed by filing a challenge with the County Board of Taxation. Pending a review and determination by the Board, collected fees shall be placed in an interest bearing escrow account by Ho-Ho-Kus.  Appeals from a determination of the Board may be made to the tax court in accordance with the provisions of the State Tax Uniform Procedure Law, R.S.54:48-1 et seq., within 90 days after the date of such determination.  Interest earned on amounts escrowed shall be credited to the prevailing party. 

2)
A developer may challenge non-residential development fees imposed by filing a challenge with the Director of the Division of Taxation. Pending a review and determination by the Director, which shall be made within 45 days of receipt of the challenge, collected fees shall be placed in an interest bearing escrow account by Ho-Ho-Kus.  Appeals from a determination of the Director may be made to the tax court in accordance with the provisions of the State Tax Uniform Procedure Law, R.S.54:48-1 et seq., within 90 days after the date of such determination.  Interest earned on amounts escrowed shall be credited to the prevailing party.

7.
Affordable Housing trust fund


a)
There is hereby created a separate, interest-bearing housing trust fund to be maintained by the chief financial officer for the purpose of depositing development fees collected from residential and non-residential developers and proceeds from the sale of units with extinguished controls.  

b)
The following additional funds shall be deposited in the Affordable Housing Trust  Fund and shall at all times be identifiable by source and amount: 


1.
payments in lieu of on-site construction of affordable units;



2.
developer contributed funds to make ten percent (10%) of the adaptable entrances in a townhouse or other multistory attached development accessible;



3.
rental income from municipally operated units;



4.
repayments from affordable housing program loans; 

5.
recapture funds;

6. proceeds from the sale of affordable units; and

7.
any other funds collected in connection with Ho-Ho-Kus(s affordable housing program. 

c)
Within seven days from the opening of the trust fund account, Ho-Ho-Kus shall provide COAH with written authorization, in the form of a three-party escrow agreement between the municipality, Bank of America and COAH to permit COAH to direct the disbursement of the funds as provided for in N.J.A.C. 5:97-8.13(b).  
d)
All interest accrued in the housing trust fund shall only be used on eligible affordable housing activities approved by COAH. 

8
Use of funds


a)
The expenditure of all funds shall conform to a spending plan approved by COAH.  Funds deposited in the housing trust fund may be used for any activity approved by COAH to address the Borough(s fair share obligation and may be set up as a grant or revolving loan program.  Such activities include, but are not limited to: preservation or purchase of housing for the purpose of maintaining or implementing affordability controls, rehabilitation, new construction of affordable housing units and related costs, accessory apartment, market to affordable, or regional housing partnership programs, conversion of existing non-residential buildings to create new affordable units, green building strategies designed to be cost saving and in accordance with accepted national or state standards, purchase of land for affordable housing, improvement of land to be used for affordable housing, extensions or improvements of roads and infrastructure to affordable housing sites, financial assistance designed to increase affordability, administration necessary for implementation of the Housing Element and Fair Share Plan, or any other activity as permitted pursuant to N.J.A.C. 5:97-8.7 through 8.9 and specified in the approved spending plan.    


b)
Funds shall not be expended to reimburse Ho-Ho-Kus for past housing activities.


c)
At least 30 percent of all development fees collected and interest earned shall be used to provide affordability assistance to low- and moderate-income households in affordable units included in the municipal Fair Share Plan.  One-third of the affordability assistance portion of development fees collected shall be used to provide affordability assistance to those households earning 30 percent or less of median income by region.

IV. Affordability assistance programs may include down payment assistance, security deposit assistance, low interest loans, rental assistance, assistance with homeowners association or condominium fees and special assessments, and assistance with emergency repairs.

V. Affordability assistance to households earning 30 percent or less of median income may include buying down the cost of low or moderate income units in the municipal Fair Share Plan to make them affordable to households earning 30 percent or less of median income.  

VI. Payments in lieu of constructing affordable units on site and funds from the sale of units with extinguished controls shall be exempt from the affordability assistance requirement.

d)
Ho-Ho-Kus may contract with a private or public entity to administer any part of its Housing Element and Fair Share Plan, including the requirement for affordability assistance, in accordance with N.J.A.C. 5:96-18.

e)
No more than 20 percent of all revenues collected from development fees, may be expended on administration, including, but not limited to, salaries and benefits for municipal employees or consultant fees necessary to develop or implement a new construction program, a Housing Element and Fair Share Plan, and/or an affirmative marketing program.  In the case of a rehabilitation program, no more than 20 percent of the revenues collected from development fees shall be expended for such administrative expenses.  Administrative funds may be used for income qualification of households, monitoring the turnover of sale and rental units, and compliance with COAH(s monitoring requirements.  Legal or other fees related to litigation opposing affordable housing sites or objecting to the Council(s regulations and/or action are not eligible uses of the affordable housing trust fund.

9.
Monitoring

a)
Ho-Ho-Kus shall complete and return to COAH all monitoring forms included in monitoring requirements related to the collection of development fees from residential and non-residential developers, payments in lieu of constructing affordable units on site, funds from the sale of units with extinguished controls, barrier free escrow funds, rental income, repayments from affordable housing program loans, and any other funds collected in connection with Ho-Ho-Kus(s housing program, as well as to the expenditure of revenues and implementation of the plan certified by COAH.  All monitoring reports shall be completed on forms designed by COAH.

10.
Ongoing collection of fees

a)
The ability for Ho-Ho-Kus to impose, collect and expend development fees shall expire with its substantive certification unless Ho-Ho-Kus has filed an adopted Housing Element and Fair Share Plan with COAH, has petitioned for substantive certification, and has received COAH(s approval of its development fee ordinance.  If Ho-Ho-Kus fails to renew its ability to impose and collect development fees prior to the expiration of substantive certification, it may be subject to forfeiture of any or all funds remaining within its municipal trust fund. Any funds so forfeited shall be deposited into the "New Jersey Affordable Housing Trust Fund" established pursuant to section 20 of P.L.1985, c.222 (C.52:27D-320).  Ho-Ho-Kus shall not impose a residential development fee on a development that receives preliminary or final site plan approval after the expiration of its substantive certification or judgment of compliance, nor shall Ho-Ho-Kus retroactively impose a development fee on such a development.  Ho-Ho-Kus shall not expend development fees after the expiration of its substantive certification or judgment of compliance.

11.
Repealer
All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency.

12.
Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

12(a)
Effective Date 
This ordinance shall take effect after final passage and publication as required by law.



3. Ordinance # 973- Dog Fees
AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER 18 OF THE CODE ENTITLED “DOGS” IS HEREBY AMENDED AND SUPPLEMENTED AS FOLLOWS:

BE IT ORDAINED by the Mayor and Council of the Borough of Ho-Ho-Kus, County of Bergen and State of New Jersey that Chapter 18 of the Code is amended to read as follows:

Section 18-3.  Fees; Expiration of Tags

A .
The person applying for the license and registration tag shall pay the annual fee for such license of $15.00 plus the sum of $1.20 for the registration tag of each dog, pursuant to said Statute and the Pilot Clinic Fund.  For each annual renewal, the fee for the license and registration tag shall be the same as for the original license and tag and said licenses, registration tags and renewals thereof shall expire on the last day of January in each year.  Persons who fail to obtain a license and registration tag as required prior to February 28th in each year will be subject to a delinquent fee of $10.00.  No license fee shall be prorated for any portion of the licensing year.

B.
An additional fee of $18.00 shall be charged on all licenses issued for any dog of licensing age, which has not had its reproductive capacity permanently altered through sterilization in accordance with PL 1983 C.172.

C.
In accordance with N.J.S.A. 4:19-31, the fee for a potentially dangerous dog license and each renewal thereof shall be $700.

Repealer
All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency.

Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

Effective Date 
This ordinance shall take effect after final passage and publication as required by law.



4. Ordinance # 974- Parking Fees
BE IT ORDAINED by the Mayor and Council of the Borough of Ho-Ho-Kus, County of Bergen and State of New Jersey that Section 79-18 PERMITS is amended as follows:


A.
No change.
B.
The fees to be charged by the Borough Clerk for the resident or overnight resident permits shall be Two Hundred ($200) Dollars and local business permit shall be Two Hundred ($200) Dollars.

No fee shall be required for permits issued to Borough employees for parking during the regular course of business in Municipal Lot B [amended 12-17-1968 by Ordinance No. 445; 11-28-1978 by Ordinance No. 527; 8-28-1979 by Ordinance No. 535; 11-25-1986 by Ordinance No. 600; 6-25-1991 by Ordinance No. 682].


C.
No change.

D.
No change.

E.
No change.

F.
No change.

Repealer
All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency.

Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

Effective Date 
This ordinance shall take effect after final passage and publication as required by law.
4. Ordinance # 975- Cat Fees
BE IT ORDAINED by the Mayor and Council of the Borough of Ho-Ho-Kus, County of Bergen, State of New Jersey that Chapter 13 of the Code is hereby amended as follows:

Section 13-3g.  License Fee Schedule.  A license shall be issued after payment of the fee as provided in the borough’s General Fee Ordinance.  In the absence of such provision, the fee shall be Eighteen ($18.00) Dollars for each non-altered cat and Fifteen ($15) Dollars for each altered cat.  A multi-owner shall pay the following reduced fees for the number of cats exceeding two (2):  Five ($5) Dollars for each non-altered and Four ($4.00) Dollars for each altered additional cat.  Persons who fail to obtain a license as required prior to February 28th of each year will be subject to a delinquent fee of Ten ($10.00) Dollars.

Repealer
All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency.

Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

Effective Date 
This ordinance shall take effect after final passage and publication as required by law.

VIII.

FINAL PASSAGE OF ORDINANCES.
 

Ordinance # 970- Soil Movement 

BE IT ORDAINED by the Mayor and Council of the Borough of Ho-Ho-Kus, County of Bergen and State of New Jersey as follows:

§ 63-1. Purpose. 

The Borough Mayor and Council do hereby find and declare that: 

	A.
	Unregulated and uncontrolled disturbance, relocation, filling, excavation and removal of soil on a large scale by developers and excavators in and upon lands in the Borough has resulted in conditions detrimental to the public health, safety and general welfare, substantially hampering and deterring the efforts of the Borough to effectuate the general purpose of municipal planning. 

	B.
	Continuation of the unregulated and uncontrolled disturbance, relocation, filling, excavation and removal of soil will result in serious and irreparable damage to the public welfare by reason of consequent soil erosion by water and wind; inadequate and improper surface water drainage; a decrease in or destruction of the fertility of the soil; removal of lateral support of abutting streets, lands and premises; creation of dust storms and places for mosquito breeding; creation of dangerous depressions or pits; deterioration of property values; rendering of lands unfit or unsuitable for their most appropriate use; and creation of other factors and elements hampering and deterring the coordinated, adjusted and harmonious development of the Borough. 


§ 63-2. Definitions. 

As used in this chapter, the following terms shall have the meanings indicated: 

	 
	DEVELOPER — An Excavator 


	 
	EXCAVATOR — Any person who moves soil. 


	
	DISTURBANCE – The cutting of trees, movement of soil, including plowing, spading, cultivating, harrowing or disking of soil, landscaping and gardening.

	 
	LOT — Any parcel of land or portion thereof, the boundary lines of which can be ascertained by reference to the maps or records in the office of the Borough Tax Assessor or in the office of the Bergen County Clerk.

	
	INTERMEDIATE SOIL-MOVING PERMIT — A permit for the moving of more than 250 cubic yards of soil on any lot within any 12 consecutive months, or the cumulative movement of more than 500 cubic yards within three consecutive years, as required by this chapter.


	 
	MAJOR SOIL-MOVING PERMIT — A permit for the moving soil on any lot within any 12 consecutive months, that has been classified as a Major Soil Moving Application by the Soil Moving Committee and has been approved by the Planning Board, as required by this chapter.


	 
	MINOR SOIL-MOVING PERMIT — A permit for the moving of less than 150 cubic yards of soil or the disturbance of greater than 2000 S.F. of a lot within any 12 consecutive months, as required by this chapter.  


	 
	MOVE — To dig, excavate, remove, deposit, place, fill, grade, regrade, level or otherwise alter or change the location or contour or to transport or to supply. This term shall not be construed to include plowing, spading, cultivating, harrowing or disking of soil or any other operation usually and ordinarily associated with the tilling of soil for agricultural or horticultural purposes, landscaping and gardening by homeowners or agents of homeowners, provided that it does not substantially alter existing drainage patterns. 

For the purpose of calculating the quantity of soil being moved, the total soil movement shall be the sum of the total excavated soil and the soil imported to the lot.


	 
	OWNER — Any person seized in fee simple of any lot or having such other interest or estate therein as will permit exercise of effective possession thereof or dominion there over. 

REDISTRIBUTION – Any change or alteration in the grade of any property.


	 
	SOIL — Any earth, sand, clay, loam, gravel, humus, rock or dirt, without regard to the presence or absence therein of organic matter, including any synthetic substance used as a substitute or in conjunction with soil, but not limited to asphalt and concrete. 


	 
	TOPSOIL — Soil that, in its natural state, constitutes the top layer of earth and is composed of 2% or more, by weight, of organic matter and has the ability to support vegetation. 

UNSUITABLE SOIL – Unsuitable material such as organic materials, vegetation, leaves, tree stumps, woodchips, sawdust, tree limbs, wooden logs, waste building material, construction asphalt, concrete debris, chemicals, drums, pails, plastic containers, tires and other compounds, in addition all items appearing on the Borough Recycling list and any materials appearing on the N.J. DEP hazardous material list.


§ 63-3. Soil-moving permit required. 

No person or excavator shall move any soil, or change or alter the grade of any property, within the Borough without first obtaining a soil moving permit as hereinafter provided.  Any property that is in a flood plain, flood way, contains wetlands or is subject to periodic flooding or interferes with the Borough’s storm water system, shall not be exempt from the permit hearing requirement. No construction permit nor certificate of occupancy shall be issued, as the case may be, until a soil moving permit has been issued.
No person shall import soil to a site within the Borough of Ho-Ho-Kus in quantities of fifty (50) cubic yards or more without first having procured a permit. 
§ 63-4. Exceptions. 

The provisions of this chapter shall not apply to the following operations:

	A.
	The moving of 25 cubic yards or less of topsoil on any lot within a twelve month period. 

	B.
	The moving of soil in connection with the construction or alteration of the basement or foundation of a building for which a proper building permit has been issued by the Construction Official of the Borough,  provided the soil movement does not exceed 500 cubic yards. 

	C.
	The moving of soil for the installation of underground utility lines, provided that all necessary permits have been issued. 

	D.

E.
	The moving of soil for farming and gardening by homeowners, provided it does not substantially alter the drainage patterns of the lot.

Abandoned wells, septic systems, cisterns or swimming pools may be filled without a soil moving permit, provided that the owner of the lot or its agent completes and files a permit form with the Building Department prior to commencement of the work to be performed.


§ 63-5. Permit to be issued to owner; term of permit
No soil movement permit shall be issued to any person other than the owner of the lot, and only if the moving of soil from, in or upon the lot is necessary for the immediate development of the property and the normal grading of the lot concerning which the application is made. No permit shall be issued for longer than one year.
§ 63-6 Minor soil-moving permit. 

Anyone engaged in the movement of soil of 150 cubic yards or less of soil or the disturbance of greater than 2000 S.F. of a lot within any 12 consecutive months, shall make application to the Construction Code Official for a permit prior to commencing operations. The Construction Code Official, upon receipt of a complete application, shall refer the application to the Borough Engineer who shall make a field investigation and shall recommend the issuance of the permit or recommend denial of the permit, giving his reasons for the denial.
§ 63-7 Intermediate soil-moving permit. 

Anyone engaged in the movement of soil of more than 150 cubic yards on a lot within 12 consecutive months, or the cumulative movement of more than 500 cubic yards within three consecutive years, shall make application to the Construction Code Official for a permit prior to commencing operations. The Construction Code Official, upon receipt of the application, shall refer the application to the Borough Engineer. The application shall be deemed complete by the Borough Engineer and the complete application shall be reviewed by a Soil Moving Review Committee consisting of the Borough Engineer, Construction Code Official, and a designee of the Planning Board, if so appointed.  The Committee shall make a field investigation and shall recommend the issuance of the permit, or recommend denial of the permit, giving their reasons for the denial, or classify the application as a major soil moving application and refer the application to the Planning Board for a public hearing and approval by the Planning Board.
§ 63-8 Major soil-moving permit. 

A major soil-moving permit is any soil-moving permit classified by the Soil Moving Review Committee as a major soil moving application and referred to the Planning Board.  Any soil-moving permit classified by the Soil Moving Review Committee as a major soil moving application and referred to the Planning Board. The Soil Moving Review Committee may classify an application as a major soil moving application because of drainage impacts on adjoining properties, extensive regrading of the lot, extensive retaining walls or the scale of the project. A major soil moving permit shall be required to be approved by the Planning Board after a public hearing, with notice being required to be given to all persons as set forth in N.J.S.A. 40:55D-12. The Planning Board shall fix a date for the public hearing within 45 days after the receipt of the complete application as determined by the Borough Engineer. The issuance of the major soil moving permit shall be made by the Planning Board. 
§ 63-9. Application procedure. 

The procedure for applying for and issuance of a soil moving permit shall be as follows:

	A.
	Applications for minor soil permits shall be filed with the Construction Code Official and shall be accompanied by the fee prescribed in this chapter. Applications shall be made in triplicate on forms prescribed by the Borough.

	B.
	Applications for intermediate soil permits shall be filed with the Construction Code Official and shall be accompanied by the fee prescribed in this chapter. Five copies of the application form prescribed by the Borough shall be submitted.

	C.
	Applications for major soil permits shall be filed with the Construction Code Official and shall be accompanied by the fee prescribed in this chapter. Applications shall be made in triplicate on forms prescribed by the Borough for determination of completeness. Upon determination by the Borough Engineer that a complete application has been submitted, the applicant shall submit fifteen copies to the Planning Board for scheduling of a public hearing date 

	D.
	Form of Application

	
	(1)

The names and address of the applicant. 

(2)

The names and address of the owner of the property. 

(3)

The relationship between the applicant and owners. 

(4)

Name and address of the person having express charge, supervision and control of the proposed soil moving operation.  Provide telephone number and cellular number.
(5)

The lot, block number and street address of the lot or lots involved. 

(6)

The purpose or reason for the moving of soil. 

(7)

The estimated quantity, in cubic yards, and type of soil to be moved with supporting calculations. 

(8)

A statement as to how the moving of the soil will affect all trees with a diameter of six inches or more. 

(9)

The proposed date of commencement and completion of the work. 

(10)

A description of equipment to be used in the soil movement operations. A list of the number and size of trucks and other vehicles. 

(11)

A listing of the route to be used by the vehicles in the moving and installing of the soil.

(12)

The source, address and town, of the soil moved to the lot.  A certification from a certified laboratory as to the soil suitability or the certification from a environmental consultant based upon the historical survey of the source site of the soil suitability.  

(13)

Proof of liability insurance in such an amount and form as the Planning Board may require.

(14)

Method of abating noise and dust in the soil moving operation.

(15)

A statement granting permission to the Borough officials or their employees to enter the premises and make surveys and inspections as the work progresses.

(16)

Such other pertinent data as the Planning Board may hereinafter reasonably require.



	E.
	Topographical map — Accompanying the application shall be a topographical map prepared by a licensed professional engineer and a licensed professional land surveyor. The map shall be prepared at a scale not to exceed 30 feet to the inch. The topographical map shall include the following: 

(1)

Boundary limits of the entire lot, including metes and bounds information.

(2)

Limits of the area to be disturbed or graded for which the permit is sought.

(3)

The present grades at two-foot intervals of the area to be disturbed or graded and the area 25 feet outside the limits of the of the area to be disturbed or graded. 

(4)

The proposed grades at two-foot intervals of the area to be disturbed or graded and the area 25 feet outside the limits of the of the area to be disturbed or graded, using a designation different than those used for the present grades. 

(5)

The present grades at two-foot intervals of all adjacent properties to a distance of at least 15 feet from the lot in question, including the location of any structures within such 15 feet if the area to be disturbed or graded is within in 25 feet of the property line.. 

(6)

The location and size of proposed structures, with first floor and basement elevations of all proposed buildings. 

(7)

All elevations shall be computed based on United States Coast and Geodetic Survey datum.

(8)

Location of all trees greater than “4" in diameter, plus measures to provide tree protection.
(9)

The quantity of soil for which the soil moving permit is sought, together with the calculations used to arrive at such determination of quantity. The quantity shall be calculated by accepted earthmoving computations, such as the average end area method. The quantity of soil to be moved shall be certified as accurate by a licensed professional engineer. 

(10)

Details of retaining walls and other structures proposed for support of soil, together with elevations of proposed grade above and below any retaining wall and at the top of the wall. All retaining walls must be designed, construction supervised and certified by a licensed professional engineer.
(11)

The plan must clearly delineate soil erosion and sediment control measures and construction techniques that are to be implemented to minimize the loss of soil due to erosion.

(12)

The plan must provide construction details for the soil erosion and sediment control measures and construction techniques that are to be implemented to minimize the loss of soil due to erosion.

(13)

A notation as to the method of restoration of disturbed areas. The method of permanently stabilizing all disturbed areas. 

(14)

All easements and restrictions of record which may affect the subject lot or lots.

(15)

Existing surface and subsurface drainage conditions and patterns of the lot and surrounding area. 

(16)

The presence, absence or location of freshwater wetlands on the lot or within 150' of the area to be disturbed.
(17)

Location of a Ho-Ho-Kus stream, as identified in the Borough of Ho-Ho-Kus Stormwater Management Plan, on the lot or within 300 feet of the area to be disturbed.

(18)

Indicate if the lot is identified as a historic site in the Borough of Ho-Ho-Kus Master Plan.




§ 63-10. Review of application; hearing.

An application for a soil moving permit shall be reviewed and considered in the following manner:

	A.
	Minor soil moving permit; Issuance —Within 30 days of the receipt of a completed application, the Borough Construction Official shall render a determination based upon the recommendation of the Borough Engineer.   

	B.
	Intermediate soil moving permit; Issuance — Within 30 days of the receipt of a completed application, the Borough Soil Moving Review Committee shall render a determination on the application; provided, however that should the Committee refer such application to the Planning Board, the Planning Board shall have an additional 45 days from the date of the referral of such application by the Committee to render its decision on the application.

	C.
	Major soil moving permit; Issuance — The Planning Board shall review and render a determination within 45 days after the submission of a completed application


§ 63-11. Appeal

In the event any applicant or person is aggrieved by the action of the Soil Moving Committee, such person or  the applicant may, not later than 30 days after such action, appeal to the Borough Planning Board. The Borough Planning Board may, by majority vote, sustain, or by two-thirds vote of its entire membership, overrule the Soil Moving Committee recommendation. In the event any person or applicant is aggrieved by the action of the Planning Board, such person, the applicant may, not later than 30 days after such action, appeal to the Borough Council. The Borough Council may, by majority vote, sustain, or by two-thirds vote of its entire membership, overrule the Planning Board’s recommendation.

Any proper party may appeal to a court of appropriate jurisdiction pursuant to applicable law.
§ 63-12. Factors in considering applications.

In considering and reviewing applications for minor, intermediate and major soil permits, the Borough Planning Board and Borough Engineer and or Soil Moving Review Committee shall be guided by the general purposes of municipal planning and the following standards: 
	(1)

Soil erosion by water and wind. 

(2)

No soil moving shall be permitted to result in any increase of velocity or change in direction of surface water runoff without such water being appropriately managed on site so as to not adversely affect other properties. 

(3)

Soil fertility and soil-bearing capacity. 

(4)

Lateral support of abutting streets and lands. 

(5)

Public health and safety. 

(6)

Land values and uses. 

(7)

The general welfare of the municipality and of the citizens of the Borough of Ho-Ho-Kus. 

(8)

The unsightliness of the premises after soil movement. 

(9)

The effect of flooding upon the premises in question or surrounding properties. 

(10)

No soil moving permit shall be issued if the proposed soil moving would have any reasonable conceivable detrimental impact upon any person, surrounding property or the Borough. 

(11)

In development of land, natural grades should be preserved wherever possible, and soil moving shall only be permitted when good and sufficient reason appears for such soil moving.

(12)

No soil moving shall be permitted which shall result in the removal or destruction of trees in violation of the standards established under the Tree Removal Ordinance of the Borough. In all respects, the applicant shall provide a method for protection of trees acceptable to the Borough, provide welling or mounding where appropriate.

(13)

All proposed structures shall be situated on the lot so as to require the least amount of soil moving as is practical. 

(14)

Whether the proposed removal of soil constitutes a commercial activity. 

(15)

No slope created by soil moving shall be permitted to exceed a grade which rises or falls one foot vertically for every four feet horizontally.

(16)

Such other factors as may bear upon or relate to the coordinated, adjusted harmonious physical development of the Borough. 

(17)

Proposed soil and sedimentation control plan. 




§ 63-13. Soil moving and application fees. 

	A.
	Soil application fee. 

(1)

Minor soil application fee: $100.00 plus a fee of $250.00 for the Borough Engineer’s review. An additional $125.00 fee must be posted for each plan revision.

(2)

Intermediate soil application fee: $100.00 plus $1.00 per cubic yard of soil moved, plus a fee of $500.00 for the Borough Engineer’s review. An additional $125.00 fee must be posted for each plan revision.

(3)

Major soil application fee: $1,500.00 plus a minimum escrow deposit of $1,500.00 for the review by the Borough Engineer and a minimum escrow deposit of $1,500.00 for the Planning Board Attorney. 

(4)

Soil application fee will not be refundable. 



	B.
	Exemption from fees. All utility companies, federal, state and local authorities, including the Board of Education and charitable organizations, may be exempt from the requirements of soil application fees and soil movement fees at the discretion of the Planning Board. 


§ 63-14. Performance bonds and inspection fees. 

	A.
	A Road Restoration Bond of a minimum of $3,000.00 must be posted for soil moving permits. The purpose of this bond is to cover the cost of Municipal road repairs damaged during the soil moving operations.

	B.
	A Performance Bond shall be posted for all intermediate and major soil moving permits. The amount of the performance bond shall be determined by the Borough Engineer and shall be an amount sufficient to cover the cost of the property restoration, to cover the cost of permanent soil erosion control measures if the work is not satisfactorily completed by the applicant and to cover the costs of Borough review and inspection. The bond amount shall be estimated by the Borough Engineer.

	C.
	The Planning Board may request additional bonds for improvements shown on the soil-moving application or plan, such as, but not limited to, the following: retaining walls, planting, revegetation, drainage, erosion, control damages to hauling route, etc. In ascertaining the rate upon which to compute the amount of the bond, the Planning Board shall take into consideration such factors as may bear upon the facility with which the proposed work may be performed, including, but not limited to, the type and character of soil; the extent of the area over which the soil-moving operations are to be conducted; the extent and depth of the various cuts and fills; the extent to which the area of operations is wooded; the proximity of the proposed operations to streets, buildings, structures, natural or artificial streams or watercourses and general drainage conditions.

	D. 
	An engineering inspection escrow fee of a minimum of $1000.00 must be posted for intermediate and major soil moving permits. Additional engineering escrow monies must be posted upon notice of the depletion of the escrow monies. 

	E.
	Requests for the release of any bonds posted or any unused escrow fees in accordance with the terms of this section or the resolutions of the Planning Board shall be accompanied by an affidavit, stating that the soil-moving operation has been completed in accordance with the application and all plans, maps and other data filed therewith and in accordance with all resolutions and conditions therein adopted by the Planning Board. 


§ 63-15. Form, date and expiration of permit; hours of operation. 

	A.
	The soil-moving permit shall be in such form as may be prescribed by the Planning Board. A minor soil permit shall be signed by the Construction Code Official. An intermediate soil moving permit shall be signed by the Borough Engineer. A major soil permit shall be signed by the Secretary of the Planning Board or the Chairman of the Planning Board, and it shall contain any special conditions set forth in the recommendation. 

	B.
	The soil-moving permit shall be dated as of the date it is actually issued, and the term of said permit shall not exceed one year. 

	C.
	All permits shall automatically expire on the termination date, unless application for renewal has been made and approved in writing, extending such permit. 

	D.
	Hours of operation. There shall be no soil-moving operations which include loading and unloading at any time between 5:00 p.m. and 8:00 a.m., prevailing time, nor at any time on Saturday, Sunday or legal holidays as defined by the Borough's current restrictions for contractors.. 

	E.
	No soil permit shall be issued until it is determined that there are no outstanding taxes or assessments for local improvements due or delinquent on the property for which the application is made. 


§ 63-16. Prohibited acts. 

No person to whom a soil-moving permit has been issued shall: 

	A.
	Conduct or maintain on the premises any sand, gravel or similar kind of pit; any sand- or gravel-washing or -screening machinery or equipment; any business or industry not permitted in the district in which said premises are located and classified by the Ho-Ho-Kus Zoning Ordinance, as amended and supplemented; or any endeavor or enterprise other than the grading or regrading of said premises in accordance with the provisions of said permit, and, where applicable, the necessary disposal of soil incidental to said grading or regrading. 

	B.
	Conduct or maintain any soil-moving operations without having first made adequate provisions by means of water, calcium chloride, or otherwise, for the prevention of dust incidental to the use of vehicles, machinery and equipment on the lands described in the soil permit. 

	C.
	Neglect to dispose of, on or before the completion date stated in the application, any partially or wholly excavated boulders or other noncombustible debris resulting from the soil-moving operations by burial or removal and any partially or wholly excavated stumps felled or uprooted trees or other combustible debris resulting from the soil-moving operations. 

	D.
	Conduct any soil-moving operations beyond the expiration date as set forth in the soil-removal permit or extended expiration date as may duly be granted by the Planning Board. 


§ 63-17. General regulations. 

Soil Moving conducted in the Borough shall be performed in accordance with the following regulations:

	A.
	In all operations for which a permit is required:

(1)

Prior to the start of soil movement operations, the disturbance of a lot, or construction, the following must be performed:

(a)

The limits of disturbance must be delineated with construction fencing.

(b)

Sediment barriers must be installed and maintained throughout the entire length of the project.

(c)

Tree protection measures must be installed and approved by the Borough Engineer and/or the Shade Tree Commission.
(2)

Lands shall be graded to conform to the approved contour lines and grades. 

(3)

Streets, roads and paved surfaces shall be cleaned, at the applicant's expense, on a daily basis of sediments and debris.

(4)

The top layer of soil to a depth of six inches shall not be removed from the premises, but shall be set aside and re-spread over the premises when the remainder of the soil has been moved.



	B.
	In all operations, whether or not a permit is required: 

(1)

Prior to the start of soil movement operations, the disturbance of a lot, or construction, the following must be performed:

(a)  Sediment barriers must be installed and maintained throughout the entire length of the project.

(b)  Tree protection measures must be installed and approved by the Borough Engineer and/or the Shade Tree Commission.
(2)

All boulders, tree stumps and other debris shall be removed from the property. 

(3)

In dry weather the person conducting such operation shall dampen the ground where operations are conducted to prevent dust. 

(4)

No trucks used shall be loaded above the level of the sides of the truck, to prevent spillage, and all streets shall be cleaned, at the applicant's expense, each day, of any spillage or soil on such streets resulting from truck operations. 

(5)

All truckloads shall be covered with tarpaulin and, if necessary, treated by water or chemical to prevent flying dust. 

(6)

No trucks, machinery or any part of the operation shall be conducted before 8:00 a.m. or after 5:00 p.m. on weekdays nor at any time on Saturday, Sunday or federal or state legal holidays. 

(7)

All vehicles engaged in such operations shall use as routes only those Borough streets which have been approved by the Planning Board.  Applicant shall notify the police department as to the route which will be utilized for transporting soil.

(8)

The entire area covered by the work shall be maintained and left in such manner as not to create or maintain a nuisance or condition hazardous to life and limb or to the health or general welfare of the inhabitants or the Borough of Ho-Ho-Kus. 

(9)

All excavation, removal and other mandatory ground cover work, including restoration of property to final grades and subsequent seeding, must be completed within one year from the date of the permit. 

(10)

No more soil shall be removed than is reasonably necessary for the development and use of the land. 

(11)

No soil removal shall be allowed which shall cause drainage to adjacent property or prejudicially affect the values of adjacent properties. 




§ 63-18. Topsoil. 

	A.
	Whenever any developer or excavator shall move topsoil in or upon any lot, provision shall be made for the storage of said topsoil within the boundary lines of said lot. 

	B.
	Except as hereinafter provided, all of the topsoil so stored shall be uniformly replaced over the entire area or surface of the lot on or before the completion date set forth in the soil permit, so that the final grade or grades of said replaced topsoil shall be in accordance with the proposed final grades shown on the topographical map. 

	C.
	No developer or excavator shall remove to any point beyond the boundary lines of the lot any topsoil whatsoever unless and until topsoil not inferior in quality to that to be removed shall first have been replaced uniformly to a depth of not less than six inches, measured from the proposed final grades as shown on the topographical map, over the entire surface or area of the lot, excepting only such portions thereof as shall be or shall have become, since the date of filing of said topographical map, permanently covered by a building or structure, street pavement, curb, sidewalk, driveway or other paved area or by any body of water or waterway. In no event shall the developer or excavator remove from the lot more topsoil than that comprising the surplus or excess remaining after the replacement of the topsoil as aforesaid. 

	
	


§ 63-19. Authorized authority and inspections. 
For the purpose of administering and enforcing this chapter, any member of the Planning Board, duly authorized agent of the office of the Borough Engineer and Municipal Construction Code Official's office of the Borough shall have the right to enter into and upon any lands in or upon which soil-moving operations are being conducted to examine and inspect such lands. The Municipal Construction Code Official is hereby authorized to issue stop work orders and summonses for any violation of this chapter as determined by the Municipal Construction Code Official or the Borough Engineer.
§ 63-20. Violations and penalties. 

1. Any person, firm or corporation who violates any provision of this section shall, upon conviction thereof, be punished by a minimum fine of five hundred ($500.00) dollars to a maximum of twenty five thousand ($25,000.00) dollars for the violation. The penalty shall be based on a minimum of $5.00 per cubic yard of soil moved. The aforementioned penalty may, upon a written plea of "guilty," be paid and satisfied through the Violations Bureau of the Municipal Court without the requirement of a court appearance.  
2. All fines and penalties collected pursuant to this subsection shall be deposited or credited to the "Borough of Ho-Ho-Kus Tree Replacement Trust Fund", which shall be administered by the Department of Public Works.
§ 63-21.  Repealer

All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency, including Chapter 63 Soil Removal Sections 63-1 through 63-9.

§ 63-22.  Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

§ 63-23.  Effective Date 

This ordinance shall take effect after final passage and publication as required by law.

IX.

RESOLUTIONS


None
           CONSENT RESOLUTION


1. # 10-97 Municipal Building Exterior Repairs
WHEREAS, price quotations were received for the project known as Municipal Building Exterior Repairs for the Borough of Ho-Ho-Kus;



WHEREAS, three bids were received:

J.D. Pioneer, Inc., - $14,728

Cross Cut Construction Co. - $18,500

M. Ingannamorte & Son - $21,325

WHEREAS, the Municipal Engineer has reviewed the quotations and has recommended a contract award to J.D. Pioneer, Inc., price and all other factors considered:

WHEREAS, the Chief Financial Officer has attached hereto a certification that adequate funds have been duly budgeted and appropriated to pay for the contract;

NOW, THEREFORE, BE IT RESOLVED by the Governing Body that it does hereby award the contract to J.D. Pioneer, Inc. of 1410 Valley Road, Wayne, New Jersey 07470 for the contract price of $14,728;

BE IT FURTHER RESOLVED that the Mayor and Municipal Clerk are authorized to sign a contract with the successful bidder following legal review.


2. Soil Moving:




1. # 10-98- 1 Boiling Springs Road

WHEREAS, Anthony Giliberti is owner of real estate known as 40 Academy Road, Ho-Ho-Kus, New Jersey, Block 502, Lot: 24 on the Tax Map;


WHEREAS, the owner has filed a 2009 tax appeal challenging the assessment on the property;

WHEREAS, Block: 502, Lot: 24 was assessed for the tax year 2009 in the total amount of $3,181,300.00;

WHEREAS, the Borough has completed full discovery with respect to this matter, has consulted with the Borough’s Appraiser, Charles Ciolino, and has  conducted exhaustive negotiations with counsel for the taxpayer;

WHEREAS, the parties have been able to arrive at a proposed settlement agreement whereby the assessment for the year 2009 would be set at $2,950,000.00 and the Freeze Act would apply for the year 2010;

WHEREAS, the parties have agreed that prejudgment interest shall be waived as a condition of the settlement;

WHEREAS, the Borough’s Tax Assessor, Marie Merolla, and Real Estate Consultant, Charles Ciolino are in agreement with the terms of this settlement and believe it would be in the best interest of the Borough to settle this particular case in accordance with the terms set forth above;  

NOW, THEREFORE BE IT RESOLVED that the Governing Body of the Borough of Ho-Ho-Kus agrees to authorize the Municipal Attorney to execute a Stipulation of Settlement on behalf of the Borough with respect to the “Giliberti v. Ho-Ho-Kus” tax appeal pending in the Tax Court of New Jersey for the tax year 2009 under Docket No.: 005626-2009 at the new assessment set forth above; 

BE IT FURTHER RESOLVED that upon receipt of the Tax Court judgment that the Tax Collector is hereby authorized to calculate the amount of the refund and cause same to be paid to the taxpayer without statutory interest, within sixty (60) days from the date of the Tax Court judgment;

BE IT FURTHER RESOLVED that this settlement is subject to agreement and acceptance by the taxpayer and;

BE IT FURTHER RESOLVED that copies of this resolution are to be provided to the Municipal Clerk, Borough Treasurer, Borough Tax Assessor, Borough Tax Collector and Municipal Attorney. 



3. Payment of Vouchers



Councilwoman Lennon approved the Consent Resolution, seconded by Councilman Mongelli, and Carried.
X.

OLD BUSINESS


A.
Liaison Reports:

                        1.  Recreation


No meeting- Working on holiday lighting.
                        2.  Board of Education

                        3.  Other:
B.
Grants
C. 
Shade Tree
Borough Engineer Dave Halls stated that portions of the plants to be planted with the Streetscape Project were delivered. The Streetscape Lighting was inspected by the Electrical Inspector. 
XI.

NEW BUSINESS
XII.

MAYOR'S REMARKS  

XIII.

CLOSED SESSION

XIV.

ADJOURNMENT



With nothing further to come before the Council, Mayor Randall adjourned the meeting at 9:30 PM.


Respectfully Submitted,



Laura Borchers RMC, CMR
2

