ORDINANCE NO. 992
AN ORDINANCE TO AMEND AND SUPPLEMENT CHAPTER 57 OF THE CODE ENTITLED “SHADE TREE COMMISSION”


BE IT ORDAINED by the Mayor and Council of the Borough of Ho-Ho-Kus, County of Bergen, State of New Jersey that Chapter 57 of the Code is hereby amended and supplemented as follows:

Section I.
57-1 Definitions is amended to include:
DRIP LINE – A boundary on the soil surface delineated by the branch spread of the tree or group of trees.
TREE – Any tree, shrub or plant, or any root, branch, flower or other part thereof that is located in or upon any street, park or public property.

TREE PROTECTION ZONE – The area designated by the Ho-Ho-Kus Shade Tree Commission to be free of equipment, supplies or building materials and to be delineated by an orange construction fence.

57-1.1 Commission; personnel; appointment is amended to read:
The regulation, planting, care, and control of shade and ornamental shrubbery upon and in the streets, highways, public places, parks and parkways of the Borough of Ho-Ho-Kus, except state highways, unless the State Department of Transportation (NJDOT) shall assent thereto.  Bergen County does not have a Shade Tree Commission; however, the Bergen County Department of Public Works does remove dead and/or hazardous trees and will prune hazardous trees if requested.  Since no County Shade Tree Commission is operative and gives assent thereto, such functions shall be exercised by and under the authority of Ho-Ho-Kus Borough Shade Tree Commission, which is hereby created.  The Commission shall consist of three members appointed by the Mayor, who shall be residents of the municipality and shall serve without compensation.
57-5 Power of Commission; subsection E is hereby repealed.
57-8.1 PERMITS  is amended to read: 
A.
 Cut, prune, break, injure, remove, disturb or interfere in any way with any tree including the root system.
F.
Excavate under the drip line.
57-8.4 Injury is amended to read:
C.
Every person or entity, having or maintaining any underground or overhead utility lines in any street, public property or park shall maintain such lines in such a manner as will safeguard the trees against any damage therefrom and shall make periodic adjustments whenever necessary to prevent damage to trees.

57-8.5  Protection is amended to read:
A.
In any site improvement, erection, alteration or repair of any structure or building, the owner, contractor or other person in charge thereof shall place required protection around all street trees and nearby trees as directed by the Shade Tree Commission.  No storage of equipment, supplies or building materials will be permitted in the tree protection zone.

B.
No person shall use or operate any power equipment or any other implement or tool in such a manner so as to damage or destroy any tree.

C.
Repealed.

57-8.6 Wires and Utility Trimming is amended to read:
A.
No person shall string any wires in or through a public park or property without a permit.
B.
Every person having or maintaining any electric, telephone, telegraph, cable TV or other wires running in or through a street, public property, or park shall securely fasten and maintain such wires in such manner as will safeguard all trees against any damage therefrom and shall make periodic adjustment whenever necessary to prevent damage to all trees.

C.
No person shall, without a permit, attach or fasten any wires, insulator or other device for holding any wire to any tree.

D.
Whenever the Commission shall deem it necessary to prune or remove any tree, any persons having a wire running in or through any street or park shall temporarily remove such wire within 24 hours after the service upon the owner or his agent, of a written notice to do so.

E.
Any public utility or its agents may upon receiving written permission (permit) from the Commission at least 72 hours prior to the start of work, prune or remove trees for line clearance of utility wires in non-emergency situations pursuant to a line clearance program.

F.
Any public utility or its agents may undertake emergency tree work to restore electrical service or spot work to prevent interruption of electrical, telephone, telegraph, cable TV or other wire services.  In such event the utility will notify the Commission of said work within three (3) business days of its beginning.
57-10 Penalty, jurisdiction of courts; copy of ordinance as evidence is amended to read:
A.
Any person who violates any provisions of this ordinance or who fails to comply with the terms and provisions of any permit issued pursuant hereto shall, upon conviction in the Municipal Court, pay a fine not less than $200.00 nor more than $1,500.00 for each violation.  Each day that a violation shall continue shall constitute a separate offense.  This ordinance shall be enforced by either the Property Maintenance Officer, Zoning Officer, the members of the Ho-Ho-Kus Shade Tree Commission or any of its duly authorized agents or employees by like proceedings and process consistent with the practice for the enforcement of ordinances of the Borough of Ho-Ho-Kus.  The officers authorized by law to serve and execute process in the aforementioned court shall be the officers to serve and execute any process issued out of any court under this chapter.

B.
No change.

C.
Restitution.  In addition to the penalties authorized by 57-10 of this ordinance, the Commission may require a person who removes, damages or otherwise destroys a tree in violation of a municipal ordinance to pay restitution or a replacement assessment to the municipality.  The replacement assessment shall be the value of the tree as determined by the appraisal of a trained forester or Licensed Tree Expert retained by the Commission for that purpose.  In lieu of an appraisal, the Commission will use a formula and schedule based upon the Council of Tree and Landscape Appraisers Guide for Plant Appraisal, 9th Edition (or latest edition) guidelines.  The Commission shall evaluate the value of the tree based upon its species, variety, location and its condition at the time of removal or destruction.

D.
In the absence of the Property Maintenance or Zoning Officer, “stop orders” on behalf of the Commission may be issued by the Borough Administrator, Superintendent of Public Works or duly authorized police officer.
57-11.  Disposition of Penalties and Restitution is amended to read:
A.
All monies collected, either as fines or penalties, for any violation of a rule or regulation of a Shade Tree Commission or as a charge against real estate, under any provision of this Ordinance, shall be forthwith paid over to the Custodian of the Municipal Funds.

B.
Restitution shall be paid to the Ho-Ho-Kus Shade Tree Commission as set forth in Section 57-10 for the value of a tree removed, destroyed or damaged and for the value of labor and materials required.  The Ho-Ho-Kus Shade Tree Commission shall administer the Shade Tree Commission Trust Fund for the care, protection and enhancement of Borough trees, parks and public properties.

Section 57-13.1  Fee Schedule is amended to read:
The Shade Tree Commission shall adopt, from time to time, a fee schedule policy for permits and services and shall review it periodically and shall amend same by a majority vote of the Commission.

Permit Fee Schedule

Tree Planting 1 up to 5 trees $25 each, over 5 trees $10 each additional tree

Tree Pruning 1 up to 5 trees $50 each, over 5 trees $25 each additional tree

Tree Removal 1 up to 5 trees $100 each, over 5 trees $50 each additional tree

Excavation Inspection Fee $75.00 per hour

General Tree Inspection Fee $75.00 per hour

Section II  Repealer
All other provisions of this chapter which are not affected by this amendatory Ordinance are hereby ratified and confirmed and shall remain in full force and effect.  However, all ordinances or parts of ordinances, which are inconsistent with the provisions of this amendatory Ordinance are hereby repealed to the extent of such inconsistency.

Section III  Severability 

If any portion of this Ordinance is adjudged unconstitutional or invalid by a court of competent jurisdiction, such judgment shall not affect or invalidate the remainder of this Ordinance, but shall be confined in its effect to the provision directly involved in the controversy in which such judgment shall have been rendered.

Section IV  Effective Date 
This ordinance shall take effect after final passage and publication as required by law.

Attest:

Thomas W. Randall, Mayor

Laura Borchers,  Borough Clerk, RMC

NOTICE
Notice is hereby given that the proposed Ordinance was introduced and passed on first reading at a Regular Meeting of the Mayor and Council of the Borough of Ho-Ho-Kus, Bergen County, New Jersey, June 28, 2011 and that said Ordinance was taken up for final consideration at a meeting of the said Mayor and Council held in the Borough Hall, in the Borough of Ho-Ho-Kus, Bergen County, New Jersey, August 23, 2011 at which time it was adopted.

Laura Borchers,  Borough Clerk, RMC
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